INTRODUCTION ON FEEDBACK TO LAW MAKING AND PERMITTING

(By Dr. Gustaaf Biezeveld – Netherlands)

Ladies and gentlemen, colleagues,

(Slide 1)
Since about 1997 I have been involved in advisory activities on the enforceability of environmental legislation by giving feedback from the criminal environmental enforcement side to legislative officials of the Dutch Ministries of the Environment and Justice.

(Slide 2)

In the Netherlands we have experienced that there is a difference between the world seen by inspectors, investigators and public prosecutors and the world seen from the centre of Government, Brussels or the offices of permitting officials.

These different views explain to a high extend why environmental regulations and permits are quite often not adequate from an enforcement point of view. It is a great challenge to develop means to bridge the gap and bring these worlds together. Therefore I am very glad to have the opportunity to discuss this subject with you and to learn from your insights and experiences. I am aware that the situation in your country differs from ours. So, please interrupt me if what I am telling is not clear for you or gives you reason to react.

To clarify what I mean with these different views on the world and their consequences for legislation and permits, I give you an example that you will probably recognize.

Generally speaking, most policy makers, legislators and permitting officials have a quite optimistic view on human behavior and the willingness of companies to comply with environmental regulations. This optimism does not always match the experiences of enforcement officials. They have learned in practice that a majority of men and companies have a calculating attitude. This implies that these men and companies are always looking for possibilities to save costs or make more profits. When they assess the expected profits of non-compliance of governmental rules greater than the risks of non-compliance, a majority of men and companies will choose for non-compliance.

As a result enforcement officials are mostly more aware than legislators and permitting officials that environmental laws and permits should not provide easy opportunities for non-compliance.

(Slide 3)
E.g. that there can be doubts or uncertainties about:

a. What the norm is that has to be complied with;

b. To whom the rules refer, so by whom they have to be fulfilled or complied with;

c. How inspection on compliance can be done and how it can be determined whether or not there is compliance with the norm.

(Slide 4)
How can the gap be bridged and both world brought together?

To find answers the model of the regulatory chain can be helpful. Because I do not know if you are familiar with this model, I will explain it.

(Slide 5)
The regulatory chain that is driven by policies, consists of five links: legislation – permitting – implementation – compliance promotion – enforcement (including inspections). This model makes clear that the aimed results of policies, legislation or permits can only be achieved if the following links are in good order. It also shows that the effectiveness and efficiency of execution, compliance and enforcement are highly dependent on the quality of legislation and permits. That there are mutual relationships between the links of the regulatory chain implies that officials who are in charge with one of the links must always be aware of  the whole chain and must take into account what is required for a good functioning of all links of the chain.

(Slide 6)

Therefore, a first conclusion is that the focus of the legislator and permitting official must be on the reality of companies and the executive branch of government. In other words: an execution-oriented attitude is required. Do you agree with this?

(See text on slide)

(Slide 7)
A second conclusion is that feedback from the enforcement side is indispensable. To learn what is required for an effective and efficient enforcement, legislators and permitting officials need the help of inspectors, investigators and public prosecutors. They have the practical knowledge and experiences that legislators an permitting officials lack.

This sounds easy. But there are many practical obstacles as I have experienced in the past eight years. (See text on slide)
Therefore it is not so easy to organize feedback from the enforcement side.

What could be solutions?

(Slide 8)
Within the offices of the provincial governments, as well as the DCMR, proceedings have been applied to ensure input from inspectors in the process of making new environmental permits. Moreover, bad experiences with the enforceability of existing provincial permits are communicated to the permitting officials.

Within the Dutch Ministry of Environment (VROM) two specific solutions have been developed (See text on slide)
This request resulted in a joint project of the Ministry of Environment and the Board of the Public Prosecutors to create better conditions for the enforceability of environmental legislation. Rob Bakx and I participated in this project, that took three years.

One of the feedback activities I was involved in, concerned the making of a new integrated regulation on acts with firework in the interest of the protection of human health and the environment. To this the Dutch cabinet of ministers had decided after the calamity with a fireworks storage in the city of Enschede, killing over 20 people. It was my task to give advice to the legislative officials concerned based on the knowledge and experiences which the police and environmental public prosecutors had gained during the 1990’s on illegal acting of both companies and private persons with fireworks. For this I was assisted by a working group headed by myself and consisting of inspectors and investigators (police) with a broad experience in the fireworks’ field – import, trade, storage, shows and transport. From the beginning members of this working group were asked to check the adequacy of drafts of the new regulation from the enforcement point of view. The Ministry took these comments very seriously.

That working group also played an important role in preparatory activities on behalf of the implementation and enforcement of the Fireworks Regulation. As a result the implementation of the new regulation was accompanied by the setting up of a specific comprehensive organization for the inspection and the collection and exchange of enforcement data about illegal acts with fireworks. Members of the working group also contributed to training programs for national and provincial inspectors, policemen, public prosecutors and judges.

Based on my experiences I think that such way of giving feedback from the enforcement side to the legislator can be quite successful, provided that the legislator has an open mind and ear for feedback. This is not ensured on beforehand. Fortunately in the fireworks case the ministry staff had a positive attitude towards the input by the enforcement side. Probably this was partly thanks to the impact of the calamity and the negative reports about the compliance and enforcement of the environmental regulations for the fireworks plant in Enschede.

As you will understand this is only one example. There are many more ways of giving feedback.

In any case good contacts, mutual respect and the ability to translate enforcement experiences into legislative, judicial and organizational solutions are indispensable for a successful feedback. Therefore I am convinced that the two worlds can only be brought together if both sides are willing to co-operate and get the opportunity to meet each other and exchange insights and experiences.

(Slides 9 and 10)
The final result of the joint project with the Ministry of Environment was document with golden rules for environmental legislation. You have received them from Rob Bakx. (See text on slide)
Conclusion:

Feedback of experiences with the enforcement of environmental legislation and permits is indispensable for a good functioning of the regulatory chain. It requires much from inspectors, investigators and public prosecutors. And it requires also much from law makers and permitting officials. Therefore it is important that all parties involved are aware that they are partners in one regulatory process in the interest of the protection of the environment and human health and safety. The regulatory chain is not only a model of regulatory activities. It is also a model of co-operation between various governmental officials and offices.

I hope that the Dutch experiences can help you to give shape to this co-operation in your country in your own way.

Thank you very much for your attention. I wish you a pleasant further stay in the Netherlands and a safe trip back to your country.

