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Background

African Elephants Loxodonta africana and Asian Elephants Elephas maximus are protected under CITES and the European Community (EC) Wildlife Trade Regulations (Council Regulation (EC) No. 338/97 and Commission regulation (EC) No. 865/2006 as amended by Commission Regulation (EC) No. 100/2008). 
All populations are listed in Appendix I of CITES /Annex A of the EC Wildlife Trade Regulations, except for the populations of Botswana, Namibia, South Africa and Zimbabwe, which are listed in Appendix II/Annex B. Trade from these populations is allowed for hunting trophies for non-commercial purposes, live animals to appropriate and acceptable destinations, and trade in hides, hair, leather goods, ekipas from Namibia for non-commercial purposes and ivory carvings from Zimbabwe for non commercial purposes, as well as trade in registered raw ivory (see section below on one-off sale).  
This split-listing, coupled with an earlier one-off sale to Japan and the recent one-off sale of ivory to China and Japan (more details below) and the different conditions under which certain ivory specimens may be traded, makes regulation of the ivory trade a challenging affair. TRAFFIC has prepared this briefing paper, under contract with the European Commission, in order to lay out the conditions under which ivory may be imported by European Union (EU) Member States.
Ivory from the one-off ivory sales to China and Japan in 2008
In October and November 2008, a one-off sale of 102 tonnes of stockpiled ivory by Botswana, Namibia, South Africa and Zimbabwe took place, raising over USD15 million for African Elephant conservation and local communities. The buyers of the ivory were all approved traders from China and Japan. 
Under the terms of the agreement governing the one-off sale (Resolution Conf. 10. 10 (Rev. CoP14) and Annotation 5 of the CITES Appendices), ivory that was bought by authorized traders from China and Japan may not be re-exported and therefore China and Japan should not be issuing re-export permits for this ivory, just as EU Member States should not be issuing import permits for ivory from these sales. 
China and Japan both have national legislation and controls in place to implement and enforce the terms of the agreement for the one-off sale, and thus to ensure that domestic manufacturing and trade requirements have been met and that any ivory imported under this one-off sale will not be re-exported. 
In Japan, all businesses engaged in domestic trade in ivory (manufacturers, wholesalers and retailers) are required to notify the Ministry of the Environment and the Ministry of Economy, Trade and Industry. Registered traders are required to keep records of the ivory they buy and sell, and to provide this information to the government when requested, which in general is on an annual basis. 
In China, all Forestry Administration departments are required to register all ivory raw materials and products held by local companies and individuals. Ivory retail shops must clearly display their accredited ivory retailing licences. All ivory items from the one-off sale must be accompanied by ivory carving registration certificates and be marked ‘forbidden for (re-)export’. The ivory retailers should also display warnings to consumers that ivory cannot be exported.
Control of ivory entering the EU 

In line with the annotations of Commission Regulation No. (EC) 318/2008
, import of specimens of elephant ivory into the EU is allowed only when the specimens come under one of the current exemptions in place, detailed below:
· The specimens are ‘antique’ (pre-1947) worked specimens and accompanied by the appropriate CITES permits; 
· The specimens are personal effects and household goods and accompanied by the appropriate CITES permits, including:-
· Hunting trophies for non-commercial purposes;
· Individually marked, certified ekipas (traditional necklaces) from Namibia, incorporated in finished jewellery and for non-commercial purposes (there is currently a moratorium on domestic sales of ekipas in Namibia therefore no such sales are authorised);
· Ivory carvings from Zimbabwe for non-commercial purposes.
Antiques

Under the EC Wildlife Trade Regulations, worked specimens of species listed in Annex A such as ivory from elephants, that were acquired more than 50 years before the Regulations entered into force (i.e. before 1 June 1947), are considered antiques and are exempted from some of the controls that govern other types of specimens. For a full definition of an antique see notes at the end of this document. 
Permit requirements: for specimens of species listed in Annex A, an import permit is required which cannot be issued without a copy of an export permit For specimens of species listed in Annex B an import permit is required but prior sight of the export permit is not required. 
Personal effects and household goods

The EC Wildlife Trade Regulations contain less strict provisions and permit requirements regarding trade to and from the EU in specimens of species listed in the Annexes that are considered personal and household effects (including ivory). However, this derogation only applies to specimens made of dead animals or plants and which are:
· Contained in the personal luggage of travellers coming from a third country; or

· In the personal property of a natural person transferring his normal place of residence to or from the EU;
· Hunting trophies taken by a traveller and imported at a later date for non-commercial purposes.

Note that only hunting trophies and house removal containers for persons taking up residence in the EU may be transported separately from the importer, and introduced into the EU at a later date, i.e. after the importer’s own arrival (see below for more detail on hunting trophies). 
The derogation does not apply to:

· Goods purchased over the internet, by mail or by phone even if the purchaser only intends them for personal use; and

· Dead specimens or parts and derivatives that are to be given away as a gift, or used for commercial purposes (this includes use for commercial gain, sale, display for commercial purposes, keeping for sale, offering for sale or transport for sale).
Subject to these exceptions, tourist souvenirs made of dead specimens of species listed in the Annexes, for example ivory from African elephants, may fall within the scope of the definition of personal and household effects, and if they do, they will be subject to the permit requirements outlined below.
Permit requirements: 
Regarding permitting requirements for personal effects, there are differences between the treatment of persons normally residing in the EU or taking up residence therein, and of persons who are residents of third countries. For a full definition of a person normally residing in the EU see notes at the end of this document.
Regarding persons normally residing in or taking up residence in the EU: 

· Introduction into the EU of personal or household effects for specimens of species listed in Annex A: 

· a (re-)export permit and an import permit is required; 
· Introduction into the EU of personal or household effects for specimens of species listed in Annex B: 

· only a (re-)export permit is needed.
Regarding persons who are not normally residing in the EU: 

Introduction into the EU of personal or household effects for specimens of species listed in Annex A or B: 

· import permits are not required as long as the specimens are not to be used for commercial purposes or to be given away as gifts, and are contained in the personal luggage of the traveller. 
· an export permit or a re-export certificate from the third country in which the person normally resides are only needed if that country requires that such a permit be issued, subject to national legislation. 
When non-residents leave the EU again, re-export certificates from the EU are not needed. However, sale of specimens of Annex A-listed species introduced into the EU under this derogation is not allowed. 
Hunting trophies

Hunting trophies that are introduced into the EU for non-commercial purposes are considered to be personal effects under the EC Wildlife Trade Regulations even if they do not accompany the importer and are shipped at a later date. The provisions described for personal effects and household goods apply to the import of these specimens into the EU. 

Permit requirements: If the hunting trophy is from a species listed in Annex A, both a (re-)export permit and an import permit are required. If the hunting trophy is from a species listed in Annex B, only a (re-) export permit is required. 

Ekipas from Namibia and ivory carvings from Zimbabwe
A specific case of ivory imports that are permitted under the personal effects derogation and that is mentioned in the annotations of Commission Regulation No. (EC) 318/2008
 concerns ekipas from Namibia and ivory carvings from Zimbabwe. Trade for non-commercial purposes in individually marked, certified ekipas from Namibia and ivory carvings from Zimbabwe is allowed and such specimens can be imported into the EU under the personal effects derogation.
Permit requirement: an export permit is required.
BE AWARE: the Namibian government has not authorized any trade in ekipas and there is currently a moratorium on domestic sales of such items. 

Notes

Definition of an antique

Worked specimens of species listed in the Annexes of Regulation (EC) No. 338/97, (or containing parts or derivatives of same), are defined as:

· Specimens that were removed from the wild and significantly altered from their natural state for jewellery, adornment, art, utility or musical instruments, before 1 June 1947, and

· Have been acquired in this condition and require no further carving, crafting or manufacture to effect their purpose.

Antiques acquired before that date but that remain substantially unaltered from their natural state do not qualify for these exemptions. For example, a raw unworked elephant ivory tusk would not qualify even if it could be shown to have been acquired before 1947. However, a carved elephant ivory tusk would qualify. 

Worked specimens that have been acquired before 1 June 1947 must remain in their original state and should not be subsequently altered. In practice, this means that specimens that have been altered subsequently for some other use may no longer qualify for the exemptions. For example, ivory billiard balls that have since been carved into handles for shaving brushes would not qualify.

In addition, worked specimens whose restoration had involved the use of material from specimens of species listed in the Annexes and of a more recent origin (after 1 June 1947) are not considered to qualify for the exemptions.
It is not necessary that the person who acquired the specimens before 1 June 1947 is also the present owner for the purpose of this definition. ‘Acquired’ also means having received a specimen as a gift, inherited it, or killed the animal or plant and taken possession of the specimen.
Definition of a person normally residing in the EU
A person normally residing in the EU is a person who:

· Lives in the EU for at least 185 days in each calendar year because of occupational ties,

or

· If there are no occupational ties, because of personal ties which show close links between that person and the place where they are living.
� amending Council Regulation (EC) No 338/97 on the protection of species of wild fauna and flora by regulating trade therein.


� amending Council Regulation (EC) No 338/97 on the protection of species of wild fauna and flora by regulating trade therein.
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