Golden rules for environmental legislators

Preparation

Golden rule  1

Start every new legislation project with a careful description of the policy problem for which the legislation must offer a sollution, ánd with chosing a suitable direction to the mainlines of the sollution.  In doing so make deliberate choices concerning the way in which the behaviour of companies, citizens or government bodies is to be influenced. 

Golden rule 2
A good starting memorandum for new legislation is the result of: 

a. teamwork of the policy maker and the lawyer who will draft the legislation

b. dialogue with practicioners   

Golden rule 3

For new legislation chose as much as possible for a legal framework or a legal basis, with which: 

a. both men and environment can be protected (concerns: purpose)

b. all consequences for both men and environment can be met (concerns: reach)

c. limits can be set to all activities and acting (legal) persons, that contribute (to a relatively considerable extent) to the problem (concerns: scope)

Doing so, take into account the existing possibilities of other legal provisions, also of other ministries and authorities.

Golden rule 4

Always use the need for new legislation to combine new and existing rules in one law or decree, in case these rules (partly) concern the same issue or the same target group. It benefits the  implementation, compliance and enforcement of the rules.

Golden rule 5
Constantly be aware that the extent to which and the way in which the freedom of people is limited, is of a direct influence on the (possibilities of the) implementation, compliance and enforcement of the rules. 

Golden rule 6

Make a well-considered choice concerning the administrative authority that will be competent to implement and enforce the rules, because of: 

a. the nature, volume and complexity of both the implementation- and enforcement tasks in relation to the activities they focus on, and the de aard, omvang en complexiteit van zowel de uitvoerings- als de handhavingstaak in relatie tot de handelingen waarop zij betrekking heeft, en de coherence with other sets of activities;

b. the potential seriousness and scale of the consequences for men and environment and fair competition in case of non-compliance of the norm;

c. the level of “mobility” (accross administrative borders) of the target group. 
Golden rule 7

Concerning enforcement make deliberate choices about the role of administrative law, penal law and if desired civil law in the light of:

a. the collective and individual (legal) interests that an intended set of rules aims to protect as well as the potential nature, scale and effects of  infringments on these interests as a consequence of non-compliance of these rules;

b. the possibilities to inspect and trace offences of the intended set of rules and the efforts this probably will cost; 

c. the extent to which the competent authority for implementation and enforcement can get into a conflict of interest;

d. the extent to which the target group, citizens and intermediate organisations may have an interest ánd are willing and capable to take (civil) action themselves against non-compliance of the proposed legislation. 

	Golden rule 8

During the preparation of the legislation develop, together with the involved competent administrative body, a vision on the desired organisation of the inspection. Create political consensus on this topic and lay it down in the explanatory memorandum to the legislation


Golden rule 9




In all stages of the preparation of the legislation stay in touch with persons who have practical knowledge on the possibilities to implement, comply and enforce the intended rules.
Golden rule 10

Take good care of finding appropriate conversation partners with practical knowledge and create, where suitable, a knowledge pool of experienced practitioners, in cooperation with the administrative bodies involved in the issue.

Golden rule 11

In preparing or implementing European legislation, follow as much as possible the same approaches used for the preparation of national legislation.

Design

Golden rule 12

Always take care that there can be no doubt about: 

a. what the norm is that has to be complied with;

b. to whom the rules refer, so by whom they have to be fulfilled or complied with and by whom  the inspection on compliance is to be carried out and against whom, if necessary, enforcement action has to be directed; 

c. how inspection can be done and how it can be determined whether or not there is compliance with the norm. 
Golden rule 13

Limit the number of exceptions to the norm as much as possible. 

Golden rule 14
If an exception is absolutely necessary: describe it in a separate paragraph or article because of clear liability to punishment.
Golden rule 15

Assure that non-compliance of each direct or indirect norm is forbidden. 

Golden rule 16

Assure yourself that every punishable rule has been formulated in such a way that it provides a sound basis for a future indictment. The norm must be formulated in one provision, be as short and coherent as possible and preferably without  reference to another article or part(s) of article(s), annexes or other regulations.
Golden rule 17
Clearly indicate in every regulation what the ‘core provisions’ are, so that both the target group and the the competent inspection and enforcement officials know which norms have to be fulfilled and enforced under all circumstances. 
Golden rule 18
Constantly keep in mind while formulating provisions that in enforcement situations all elements of the provision have to be proven. So only use these elements that are absolutelly indispensable.
Golden rule 19

When drafting a rule that includes a duty to provide for, look for a good balance between space for the addressee’s own responsibility and the clarity on the reach of this.  

Golden rule 20

If you have to chose between a so-called ‘target-provision’ and a ‘means-provision’ then let the aspect of ‘enforceability by the authorities’ have a heavier weight as the consequences of non-compliance for men or environment can be more serious.

Golden rule 21

Assure that for each norm with a technical character it is clear how it can be determined to what extent the norm is complied with.  

Golden rule 22

Avoid that the way in which to determine the composition of the leach out values of a substance, product or waste product varies as it is considered to be a substance, a product or a waste product. 

Golden rule 23

Leave enough room for technical and methodological developments and for the application of adequate inspection and enforcement methods in the description of a certain technique or method that is used to determine the compliance of a norm; preferably by determining that another than the prescribed technique or method is allowed, provided it has the same level or reliability and representitaveness.  
Golden rule 24

Always check if persons who - for the determination of the compliance of a (technical) norm - sample, analyse, measure or calculate or who make use of or provide others with the data acquired from these activities, can be obliged to  practice the necessary care.

Golden rule 25

Always remember that without obligations to report and register, adequate inspection and enforcement against non-compliance is not possible in the area of (chain)activities with substances, products and waste products.    

Golden rule 26

Indicate in the introduction to the rules or in the explanatory memorandum on which legal requirement(s) the norms in a governmental or ministerial decree are based. 

Golden rule 27

When drafting a ministerial decree based on a number of different legal requirements, be aware of the consequences that differences between these legal requirements can have for the practicability and enforceability. 

Golden rule 28
When changing a norm or  penalization, pay ample attention to the legal transitional stage from the old to the new situation. 
Golden rule 29

Let, as far as possible, the desired circle of target groups, strongly determine the choice for a specific legal framework or a specific regime of activities or a combination of legal frameworks and regimes of activities.  

Golden rule 30

Constantly realise that the one who is not part of the target group of a set of rules, is not bound to comply with these rules. 

Golden rule 31

Take care that the circle of the target group is sufficiently broad to assure that:

-
a chain of activities with a substance, product or waste product is closed and

        -
all (natural or legal) persons that can act contrary to the (aim of the) rules, are under the rules,

              can be checked for compliance and can be addressed in case of non-compliance. 

Golden rule 32

Nominate categories of target groups, that have to deal with more than one set of environmental rules, as much as possible in a uniform way. Anyway this goes for::

a. the one who carries responsibility for a company

b. the manager  (i.e. owner or keeper) of an activity (either or not in progress)

c. transporter.  

Golden rule 33

Keep the description of the scope of a governmental or ministerial decree as simple and short as possible.
Golden rule 34

Make sure that the territorial sphere of action of a law is broad enough to, if necessary, also set norms and enforce these on board of  your country’s aircraft or ships.
Golden rule 35

Leave out demarcation provisions between laws concerning aim, reach or scope of the norms in laws and decrees. If possible delete existing demarcation provisions.

Golden rule 36


Give explicit atention to the penalization of norms, if enforcement support from the side of the penal law is considered desirable; also think about norms in European directives and regulations.
Golden rule 37
Forward a mature proposal to the Ministry of Justice concerning the way in which non-compliance with a norm can be included in the penal code. 

Golden rule 38

Constantly be aware of the effects that a change of numbers of paragraphs or articles can have for the use of other legal provisions.

Golden rule 39

Always take care that there can be no doubt about the question which administrative authority is competent in a concrete situation for the implementation and administrative enforcement, including inspecting compliance with the norms. 
Golden rule 40

As much as possible put the competence of implementation and administrative enforcement in one hand concerning all the norms that are valid for a recognisable category of target groups.

Golden rule 41

Make a coherent administrative enforcement possible of all the regulated activities of all target group, in case of activities with a substance, product or waste product being part of a chain.

Golden rule 42

Take care that the inspection on compliance of all norms in relation to all target groups has been properly organised. Make clear who is the competent authority and promote that officials of different authorities have simultaneous competences to inspect the compliance of the norms. 

Golden rule 43

Make it possible that, in the case of activities with a substance, product or waste product, that is part of a chain, coherent chain inspections on all regulated activities and target groups can be carried out. 
Implementation

Golden rule 44
Properly and timely prepare the introduction of new legislation, in cooperation with those that have to implement it, comply with it and enforce it. Don’t forget the police and the public prosecutor’s office. 
Golden rule 45
Make an implementation plan focused on the timely realisation of a situation in which all categories of actors have the knowledge and the ability to do what is necessary for a proper implementation, compliance and enforcement, and that these actors in vast majority are willing to act  and do act.

Golden rule 46
Take at least two years for aftercare of new legislation.

Feedback and evaluation

Golden rule 47
Always offer the ones that have to implement, comply or enforce the new legislation the opportunity to provide feedback in a practical way. Inform people what has been done with their feedback.

Golden rule 48
Always evaluate the functioning of legislation against the background of the policy problem for which it was intended to provide a sollution. 
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