Negotiation as a tool

Inspectors can use negotiation as a tool to reach an agreement. Industries, which depend on environmental authorities for licenses may consider inspectorates to be ‘on the other side’. Environmental authorities, which regulate industrial processes may have a similar view of industry. The reason for this is that the two parties have different interests: the authorities have an interest in improving the environment and implementing laws and regulations, whereas the main aim of an industry is to operate its activities as efficiently and economically as possible.

Industry is subject to a wide variety of pressure and incentives for development and change. While environmental regulators may direct and control certain activities or actions in industry, there may be situations in which there is a need to reach a position, which is acceptable to both parties, taking into account various other factors. In such situations, the inspector may be required to negotiate with company representatives in order to achieve the conclusion required by the regulatory authority. In negotiating, a particularly sensitive aspect, which inspectors must be aware of, is the fact that a company may question the details of environmental regulations when compared with those applied to the company’s competitors.

Companies have a justifiable desire to be sure that the manner in which they are regulated will not lead to competitive disadvantage.

In setting the scene for negotiations, it is necessary to establish

a) the contents of the negotiation;

b) the balance of power;

c) the climate in which the negotiation will take place.

The inspector can use communication and influencing skills to help determine such factors.

a) The contents of the negotiation

By means of arguments, facts, views and conditions an inspector can try to influence the position of the regulated company, taking into account costs and benefits, to reach a result which is most profitable to the environment.

b) The balance of power

The inspector may try to strengthen his power. The most successful tactics, which can be used, include:

· proving that one is right by showing facts and expertise;

· persuasion. 

Each of the tactics has advantages and disadvantages. In most cases persuasion seems to be the most effective. Persuasion is most effective if one’s own views are explained in a clear and structured way and a relaxed but not indifferent attitude is adopted. Also variation in speech, the use of examples, the explanation of main lines supported by facts and visual aids contribute to successful persuasion.

c) The climate in which the negotiation will take place
Although influencing the balance of power might be effective, often it is more profitable to create a climate of trust and faith. In all cases an inspector should avoid personally attacking (verbally) the company or its representatives. An inspector should carefully watch the choice of words, show appreciation if possible and use humour where appropriate. Finally, the inspector should strive to be credible and reliable in every aspects of behaviour.

In reaching the conclusion of the negotiation, the inspector must be aware of the absolute baseline position from the point of view of the environmental authority. A clear understanding is essential of what areas are flexible and what areas are fixed. The inspector must ensure that the position of the regulatory body is not compromised.

The information above is still very general. To make it more practicable the following information will go more into depth.

Before starting negotiations

It is important to recognise and give proper weight to the context in which negotiations take place. Negotiation within an on-going relationship for instance asks for the significance of that relationship to be considered. The inspectorate may have an interest in keeping an open communication with a company, e.g. because it does not only want to focus on legal requirements, but also on voluntary company action to improve the environmental situation.

Negotiation is about issues, but also about feelings and personal relationships. The relationship that is established, surrounds and profoundly impacts the outcome of the negotiation. It is possible to behave hard-nosed and tough and still establish a good relationship  with high levels of credibility. Essential is to separate conflict elements in the negotiation from the personal ones, which relate to you and the other party as people. Negotiating can be a stressful process for many people, influencing long-term relationships.

Stress and conflict in negotiations can be  reduced and solutions that serve all participants can be reached by using a number of common approaches:

· Separate the person from the issue

What we want is to resolve the issue rather than viewing somebody holding a contrary viewpoint as a person to be defeated.

· Interests and positions should be distinguished

It is not only important to know ‘what the company wants’, but just as much ‘Why the company wants it’. It should not be forgotten to ask yourself the same questions on your own views.

· Consider your best alternative to a negotiated agreement

If you don’t reach an agreement, will it make things worse for you? In determining your best alternative, a straightforward review of your interest will give you the clearest picture. If you accept your best alternative, you know when you can simply turn your back on the negotiations. But of course you shouldn’t ignore the company’s best alternative. The balance of power each party can exercise is determined by the relative strength of each party’s best alternative.

· Pursue fairness

The outcome of the negotiation process is taken more seriously if all parties consider it as fair.

· Don’t get angry together

Avoid to get angry when the other party is. You may say things you regret afterwards. This will harm your position. If the other party is angry, this even gives a good opportunity to observe and gain information. Yelling and commanding is not negotiation, it is confrontation. There will be losers instead of winners.

· Silence is golden

Keeping quiet after the other party has finished speaking can be quite unsettling in situations where they were highly opinionated or emotional, threatening or extremely demanding. A good negotiator listens and understands what the other party is saying. Without understanding it is difficult to make an intelligent response. Don’t spend time shaping a stinging response that will put the other party in its place.

We must be aware of the impact of emotions on our negotiating ability. Negotiations deeply touch our ego and our emotions. It is therefore important to always keep in mind that the negotiation is not about persons, but about an objective issue. Negotiators carried away by the emotions can undermine the result(s) of the negotiating process.

During the negotiation as such people constantly send signals. It is important to watch for these, since they can help you understand the other party’s position. Sometimes the signals are overt and clear, but most of the times they are subtle and can be easily missed. Three varieties can be distinguished:

· people intend to send them and they are true (instead of saying outright)

· people intend to send them and they are false (these are hints to mislead you)

· people do not intend to send them and they provide critical information on what they want or will accept.

The negotiation process cannot do without proper information. Starting negotiations without information is to go in blind. Best is to gather information even before the start of the initial contacts with the company. The following sources can be distinguished:

· Databases (e.g. on the internet, inspectorate’s computer, files of other authorities, chamber of commerce, industry magazine’s, newspapers, complaints, magazines and other sources with information on technical developments)

· Third parties (e.g. colleagues in the inspectorate or ministry, officials of the municipality or region where the company is located as well as other authorities, former employees of the company, non-governmental organisations, citizens living in the vicinity of the company, other companies)

· The company itself and its associates (e.g. by developing multiple contacts within the company and piecing together bits of information from all these sources).

Searching information however will never stop. It will go on during the negotiation process itself and even after conclusion of the negotiation. This is important to keep informed e.g. to judge whether a license-update is necessary or whether the company complies with the existing license. 

Tactics in negotiating
Tactics are an important part of the negotiating process. Negotiations should be planned in advanced. This includes the information gathering mentioned above, but also determining your best alternative, as well as the tactics to be used. Sometimes during a negotiation the other party agrees on everything or almost everything you want, without complications. Close the deal and move on to the next. Since you never know in advance whether this will happen, it is no loss of time that you did your planning.

We will now shortly discuss a number of tactics that you can use during negotiations. Be aware however that you will probably not the only one who knows these tricks. The company may also have experience in this field. As soon as the realise that you are familiar with the tricks, this may help to raise the company’s respect for the inspectorate and the inspectors. By the way, never use a tactic you don’t feel comfortable with or which you consider improper!

· Limited authority

This tactic can be used in different ways. It assumes that the negotiator lacks the authority to conclude a final agreement, or claims to lack that authority. This tactic can be used to obtain a delay (e.g. to think through the situation) without asking for it.

Another way of use is to come back and indicate that it was hard to get approval, urging the company negotiator not to go for any more concessions.

Yet another use is to get a ‘no’ from the authority even when you could have said so yourself. This can also help to urge the other party not to ask for more concessions.

The company negotiator may of course also use this tactic. Try to determine as soon as possible what his/her level of authority is. If it is limited, try to involve the decision maker. Here again the same approach may be used towards you. If you don’t have the decision making authority, the company negotiator might ask to talk with the person in the inspectorate who has. It will be obvious that clear mandates will have to be given to the negotiators on behalf of the inspectorate.
· “What-if” questions
The company negotiator may ask ‘what-if’ questions, like: “What if we install other technology?”, or “What if we incinerate the waste ourselves?”. Or for instance “What if we do comply within three years time?”, and “What if we added this element?”.

These questions can either be tactics or a real interest in the matters. However, these questions can very well be used to investigate the negotiation room. It is up to you to be alert on how to answer them. All your answers have to be internally consistent. Take care not to give information that you do not want to give to the company.

· Act
It is common to use some bluff in negotiations. Good acting can help in that. Train yourself in this kind of acting. Of course, like with other tactics, also here the company negotiator may be a trained bluffer. Keep that in mind, although you should also be careful not to consider all things said as bluff from the other parties side. It may reflect valuable information, feelings or opinions.

· Play dumb
Playing dumb is a specific form of acting. Very often people like to show how clever they are. In  negotiations this characteristic may reveal a lot of information. It may even ruin one’s negotiation position. A better tactic may be to play dumb. His reduces the chance of revealing information you do not want to reveal on the one hand and on the other hand it ‘invites’ the other party to explain you things. This will give you information (e.g. on the negotiation room of the other party or to better understand the other party’s interests, or technical aspects), but also gives you extra time, and it will let the other party give away (part of) its position. Be careful not to play this ‘dumb-game’ to obvious. And of course: be careful with the ‘dumb-ones’ sitting on the other side of the table. Are they really dumb?

· Change the negotiator
Changing negotiators may be done for several reasons. It may be necessary to insert new blood in order to remove a personality problem. Or perhaps the first negotiator didn’t do a proper job. But also it can be an attempt to throw off balance the other party.

However, a new negotiator will mostly tend to ‘prove’ him/herself. Discussions on certain (or all) issues that were negotiated before may start all over. Avoid getting angry or negative. Try to find out what this person’s needs are to show his/her value to his/her bosses and see how you can meet these needs with some reshaping. Don’t allow substantial additional concessions because there is a new negotiator who wants more. Remember that there is always the option to start the negotiations all over again, although you have to be careful with that, since this may lead to a situation of changing negotiators all the time and a never ending licensing procedure.

	Tips for negotiators

	· Don’t believe everything you see and hear

· Aim high and avoid going first if you can

· Before negotiating establish in your own mind what the other person needs, including personal and emotional aspects

· Be unique and be able to walk away

· Never give away a concession without getting something in return

· Keep the whole package in mind all of the time

· Don’t offer your bottom line early in the negotiation

· ‘Sell’ and negotiate simultaneously

· Be patient

· Keep accurate notes and show that you are doing it

· Keep searching for variables, concessions, incentives

· Summarise and confirm understanding continually




· Disrupting the negotiation process
This tactic should not be used to soon by an inspectorate negotiator, since it may harm the inspectorate’s interests. But it can be kept in the box of tricks, in case there is no progress in the negotiation process. Of course the company negotiator can also use this tactic. There are a number of ways to disrupt the process, trying to undermine the other party’s willingness to negotiate effectively. Some of these ways are e.g. to walk out, acting or appearing to be irrational, use of anger and intimidation, guilt peddling, use of professionalism by groups such as doctors, lawyers and engineers, use of jargon, etc. These tricks are also called ‘mind tricks’.

As long as you recognise the attempt of the other party, there is no problem. Beware however to recognise real anger or other emotions with the other party. These emotions (if not faked) have to be settled first, before continuing the real negotiations.

· Good guy, bad guy

This tactic can be used by having a negotiation team of more persons. One person will be easier to get along with than the other(s). The good guy for instance provides more information or seems more anxious to make a deal than the bad guy. The difference between good and bad can be obvious, but also very subtle. It needs good acting skills from the negotiators in order to avoid them falling back in their natural roles.

The good guy generally has improved chances to obtain concessions from the other party as long as they don’t have to deal with the bad guy.

Mistakes in negotiation
Mistakes are easily made, also in negotiation. Bazerman described five common mistakes:

1.
      believing that the other party must lose for you to win

2. discovering too late that more information was needed

3. making extreme demands, investing too much in getting your way, and thus becoming reluctant to back down

4. consistent human tendency to think that you are right and are reasonable

5. thinking mostly in terms of what you could lose, you are likely to hold out for more-and lose everything.

In the annex to this section, called ‘Tough negotiations’, you will find a list of hints that may work out good. Be aware however that they may just as well work out bad, since they are basically ‘win-lose’ ploys used between adversaries who do not trust or care much for each other. So please see them against the background of the things discussed before in this section.

